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Abstract:InChina,theorganizationsinvolvedinstartingtheemergencyre-
sponsemechanismtocopewithshipoilspilagecannotbecompensatedtimely
fortheirrelevantexpenditures,duetothelackoffundtodealwithemergencies
ofthiskind,whichinturnresultsfromthelackoftheguaranteesystemofthe
fund.Theimmediateconsequenceofthelackofguaranteesystemistheineffi-
ciencyandretardednessofemergencyresponsestoshipoilspilage.Thecon-
ceptofestablishingafund-guaranteesystemconsistsofthesourcesofthe
fund,itscoverageandadministration,theproceduresofapplicationandpay-
ment,amongothers.
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Ⅰ.Thenecessitytoestablishafundguaranteeforoilspile-
mergencyresponsesystem
A.Currentsituations
Thoughtheemergencyresponsetoshipboardoilspilagehasbeengiven
increasingconcernbytheChinesegovernment,forexampleworkingmecha-
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nismslikemonitoring,emergencyclean-upetc.hasbeensetup,westilfind
thatoilspilemergencyresponsemechanismsofChinaarefarfromperfect.In
particular,Chinahasnotrealyestablishedafundguaranteeforemergencyre-
sponsemechanism.
Duetothelackoffundsupport,ithavebeenseriouslyaffectedtheemer-
gencysalvageandclean-upoperation.Becausetherelevantgovernmentalagen-
ciestakealmostfulresponsibilitytodealwithcasualtiesandbearthehighex-
penditureforclean-up.Ontheotherhand,theycan’treceivethereimbursement
fromtimetotime.Severalrecent,majoroilspilsintheChinaSeahavecaused
severelyenvironmentaldamage.Thecostsforclean-upwilbehuge,itisunrea-
sonabletoletthenationalfinanceauthoritytakecaresofthisandtaxpayerfi-
nalybearsthecostultimately.Clearly,itwilalsojeopardizethenationalfiscal
systemsoonorlater.
Therefore,ithasbecomeimperativetoestablishthefundguaranteefore-
mergencyresponsemechanismtoshipboardoilspilage.However,thereisstil
nospecificlegislationonit.OnMarch1,2010,TheRegulationofthePeople’s
RepublicofChinaonthePreventionandControlofMarinePolutionfrom
Ships(theRegulation)cameintoforceandprovidesthat,theOilPolution
CompensationFundinChinashalbesetupandthespecificmeasuresshalbe
promulgatedbytheStateCouncil.ButtheRegulationonColectionandUseOil
PolutionDamageFundsofarhasnotbeenintroduced.Initsdraft,itprovides
thatthedomesticoilpolutiondamagecompensationfundmainlydealwithaf-
terwardcompensation.Noneoftheabovementionedlegislationsprovideacom-
prehensive,timelyfinancialsecurityfortheemergencyresponsemechanismto
oilspilage.
SincetheabsenceofFundGuaranteeforEmergencyResponseMecha-
nism,TheCapacityofemergencyresponseforoilspilageisveryvulnerable
andcan’tmeettheneedsundercurrentsituation.Accordingtostatistics,the
clean-uprateforpreventionofoilpolutionarisingfromaninternationalship-
boardoilincidentisabove70%,whiletheclean-uprateinChina’scoastalison-
ly7%.①InChina’scoastal,mostoftheshipboardoilspilagesrelyonself-pur-
ificationcapacityofoceantocleanup.Thenecessarymaterialsandequipments
fortheemergencyresponseinoilspilageincidentareinsufficiencyandalsodif-
ficulttobeupdatedtimelybecauseoffinancialdistress.Thepersonneland
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teamforemergencyresponsearenotveryweltrained.Asaresultoftheab-
senceofthespecialfund,Chineseemergencyresponsecapacityhasnotbeen
sufficientlyandsustainablydeveloped.Theclean-upcapacityofemergencyre-
sponseforoilspilageisfarfromtomeettherequirements.
B.Itisimperativetoestablishafundguaranteeforemergencyresponsemecha-
nismsinChina.
  ChinahavebeenconsecutivelyelectedasaCategoryACouncilMemberof
theInternationalMaritimeOrganization(IMO)for11timesuptoNovember
27,2009.①But,astheoilimportandexportpower,sofarshehasn’testab-
lishedadomesticoilfund;norjoinedtheConventionontheInternationalOil
PolutionCompensationFund.Chinashouldestablishaspecialfundbyrefer-
ringtotheadvancedexperienceofinternationaloilspilemergencyresponse
systems.Consequently,itwilensurethatthecostofemergencyresponseand
clean-upoperationsarepromptlyreimbursed.Sincethefundcangiveoilspil
responseoperationslong-term,stablefinancialsupport.Itwilalsoencourage
theoperationsandimprovethecapacityofemergencyresponsetooilspil.
1.Theriskofmaritimeoilspilsisincreasing.
WithChina’seconomicdevelopment,thedemandforoilhasbeenincreas-
ingrapidly.AccordingtothestatisticsfromtheGeneralAdministrationofCus-
tomsPRC,Chinahasbecometheworld’ssecondlargestoilimporterandcon-
sumersince2003.In2008,Chinaimports200.67miliontonsoil(including
crudeoil,refinedoil,liquefiedpetroleumgasandotherpetroleumproducts).It
increasesof9.5%comparingthedataof2007,183.28miliontons.②In2009,
thefigureis218.885miliontons.③Over90%ofoilimportsaretransported
byseatoChina,Chinesedomesticoiltankerscannotmeetthetotaldemand,so
italsoattractsalargenumberofforeigntankers.Thereare111Chinesetank-
ersengageininternationaltransportwithabout3.5miliontons’totalloading
capacityand676coastaltankerswithabout2.7miliontons’totalloadingca-
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pacity.①Taking2007asanexample,thereare2.667miliontripsenteringand
leavingchinaport,and186thousandofwhicharetankerships.Onaverage,
TankerssailthroughChina’scoastalwatersmorethan400tripsperdaywith
carryingmorethan3miliontonsofoil.② Withverylargetankerscomingin
andoutofourcoastalwaters,thereisanincreasingriskofmajoroilspilpolu-
tion.
Inaddition,therearestilanumberofcoastaltankerswithlow-standard
single-hul,someofwhichtendtobeagingandhavebeenlaggingbehindon
technicalperformance.Duetothissituation,itfurtherincreasestheriskofoil
polutionincidents③.Accordingtostatistics,from1998to2008,therewere733
shipboardpolutionincidentsinChina’sterritorialwaters,109ofwhichoc-
curredin2008.Theseincidentsin2008leaked354tonsofoilmaterialand
causedhugedamagetomarineenvironment.④Tostrengthentheprotectionof
marineenvironment,improvethesafetyofoiltankersandreducetheriskofoil
polution,theMinistryofTransportationissuedanannouncementadvancing
thedate,bywhichsingle-huledtankersmustberemovedfromdomesticserv-
ice.ThisshowstheChinesegovernment’sdeterminationonprotectionofma-
rineenvironment.However,wemustclearlyrealizethatthepotentialoilspil
riskbecomemoreandmoreseriouslywitheconomicboominchina.
2.Theexistingsystemofcompensationforoilpolutiondamageisn’tadequate
toensurethefundingneedsofemergencyresponsemechanism.
InaccordancewithArt53ofthenewRegulationonthePreventionand
ControlofMarinePolutionfromShips,alshipsnavigatinginthewatersun-
derthejurisdictionofthePeople’RepublicofChinashalcovertheinsuranceof
civilliabilityforoilpolutiondamagebyvesselorobtainthecorrespondingfi-
nancialguarantee,exceptforthosevesselsoflessthan1000tonnageswhich
carrythenon-oilsubstance.TheRegulationconfirmsthatadomesticoilpolu-
tioncompensationfundwilbefoundedthroughimposingleviesonpersistent
oilcargoownersortheiragents.TheMeasuresofthePeople’sRepublicofChi-
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nafortheImplementationofCivilLiabilityInsuranceforVessel-inducedOil
PolutionDamage,whichhavecameintoforcesinceOctober1,2010.Inarticle
2,itprovidesthatshipsnavigatingintheChinesewaters,whichcarryoilsub-
stance,andmorethan1000tonnageswhichcarrythenon-oilsubstance,shal
covertheinsuranceofcivilliabilityforoilpolutiondamagebyvesselorobtain
thecorrespondingfinancialguarantee.Thefundsofarisstilunderconstruc-
tion.Inshort,asInternationalpracticeofoilspilcompensationshows,itisfar
fromenoughtocoveroilpolution.Theratioofoilspildamagecompensation
islowerthanrequired.Emergencyresponseagainstshipboardoilspilagesuf-
fersfromalackoffinancialsecurity.Currently,thecapacitytorespondtoe-
mergenciesneedstobeimproved.①
C.ItisnotpropertimeforChinatojointheConventionontheInternationalOil
PolutionCompensationFund.
  Theinternationalcompensationregimeforoilpolutionaroseanddevel-
opedprincipalyfrompublicpressurefolowingmajoroiltankerdisasters.Itin-
cludesInternationalOilPolutionCompensationFundConvention,alsoknown
asthe“FundConvention”.ThepurposeoftheFundConventionistoestablish
afundtoprovidecompensationforpolutiondamagetotheextentthatthepro-
tectionaffordedbythe1992LiabilityConventionisinadequate.Thefundonly
offeranafterwardcompensation,butitcancoverthecostforemergencyre-
sponsetooilspil.Althoughtherearesomedeficienciesinfundconvention,it
worksverywel,sincethefundwassetup.Accordingtothefundconvention,
theoilindustrythathaslargeimportvolumesmustcontributetotheFund.It
maybeisnotpropertimeforChinatoaccepttheFundconvention.Basedonthe
abovethreearguments,itistimeforChinatoestablishthefundguaranteefor
emergencyresponsemechanismtoshipboardoilspilage.
Ⅱ.Thefeasibilityofestablishingaspecialoilspilemergen-
cyresponsefund
A.Thelegalbasisforestablishingaspecialoilspilemergencyresponsefund
Thepurposestoestablishthespecialfundaretostrengthenoilspilemer-
gencyresponsemechanism,toreducethedamageandprotectmarineenviron-
ment.LegalfoundationinthisconnectionmainlyrelatedtotheConstitution
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lawofPRC,MarineEnvironmentalProtectionLaw,theRegulationonthePre-
ventionandControlofMarinePolutionfromShips,MaritimeLaw,Special
MaritimeProcedureLaw,InternationalConventiononCivilLiabilityforOil
PolutionDamage,andotherinternationalconventions.
Article26ofConstitutionprovidesthatthestateprotectsandimproves
theenvironmentinwhichpeopleliveandtheecologicalenvironment.Itpre-
ventsandcontrolspolutionandotherpublichazards.Inaccordingwitharticle
18(3)ofMarineEnvironmentalProtectionLaw,theStateadministrativede-
partmentinchargeofmaritimeaffairsshalberesponsiblefordrawingupa
contingencyschemetocopewithanynation-widemajorvesseloilspilacci-
dentsontheseaandreporttotheadministrativedepartmentinchargeofenvi-
ronmentprotectionundertheStateCouncilfortherecord.Thesamelegislation
alsoprovidesthatPorts,docks,loadingandunloadingspotsandshipyardsmust
drawupoilspilpolutioncontingencyschemeandshalbeequippedwithcor-
respondingcontingencyequipmentanddevices.Morespecificprovidedbyarti-
cle66ofmarineenvironmentallaw,quotedasfolow:
“TheStateshalperfectandputintopracticethecivilliabilitysystemof
compensationforvessel-reducedoilpolution,andshalestablishafundsystem
forvessel-inducedoilpolutioninsuranceandoilpolutioncompensationbased
ontheprincipleofthevesselownerjointlyundertakingtherisksofanyvessel-
inducedoilpolutioncompensationliability.”SpecialMaritimeProcedureLaw
stipulatesthatthefolowingmaritimeclaimsmayapplyforarrestingships,
suchas,paymentforcompensationofsuchdamagecausedbytheshiptothe
environment;thereasonablecostforthemeasurestakenactualyorpreparing
totakeforrestoringtheenvironment;losesthethirdpartysufferedorwil
probablysufferduetosuchdamage;andthedamage,feesorloseswhichare
similarinnaturespecifiedinthisItem.Article56oftheRegulationconfirms
thatadomesticoilpolutioncompensationfundwilbefoundedthroughimpos-
ingleviesonpersistentoilcargoownersortheiragents.Itstipulatesthatthe
ownersoragentswhoreceivethegoodsofpersistentoilsubstancetransported
byseainwatersunderthejurisdictionofthePeople’sRepublicofChinashal
contributetothefundforoilpolutiondamage.Thespecificmeasuresonthe
colection,usingandadministrationofthefundforoilpolutiondamageshalbe
jointlyformulatedbythefinancedepartmentoftheStateCouncilandthead-
ministrativedepartmentofcommunicationsoftheStateCouncil.Thestatewil
setuptheadministrativecommissionofthefundforoilpolutiondamageto
handleaffairssuchasthecompensationmadewiththefundforoilpolution
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damage.Theadministrativecommissionofthefundforoilpolutiondamage
wilbeconsistedofrelevantadministrativeauthoritiesandthemainmerchants
whocontributetothefundforoilpolutiondamage.TheRegulationalsocovers
oilpolutionresponseplanning;oilspilclean-uparrangements;reportingande-
mergencyhandlingofpolutionincidents;investigationandcompensationof
polutionincidentsetc..
Attheinternationallevel,thelegalframeworkinvolvesinInternational
ConventiononCivilLiabilityforOilPolutionDamage,TheProtocolof1992,
(CLC1992),EstablishmentofanInternationalOilPolutionCompensation
FundConvention,TheProtocolof1992,(Fund1992),InternationalConvention
onCivilLiabilityforBunkerOilPolutionDamage,2001(BunkerConvention).
ChinaratifiedCLC1992in1999andBunkerConventionattheendof2008.Chi-
naisnotaStatepartytothe1992InternationalConventionontheEstablish-
mentofanInternationalFundforCompensationforOilPolutionDamage.
Fund1992onlyappliestotheHongKongSpecialAdministrativeRegion.
CLC1992andBunkerConventionprovidethedoctrineofstrictliabilityandset
forththescopeofoilpolution’scompensation,inaccordingwitharticle1(6)of
CLC1992,Polutiondamagemeanslossordamagecausedoutsidetheshipcar-
ryingoilbycontaminationresultingfromtheescapeordischargeofoilfrom
theship,whereversuchescapeordischargemayoccur,andincludesthecostsof
preventivemeasuresandfurtherlossordamagescausedbypreventivemeas-
ures.①
B.Feasibilitystudyonestablishingthespecialfundcontributedbytheoilcargo
owners
1.Ajurisprudentialanalysisonestablishingthespecialfundcontributedbythe
oilcargoowners
Accordingtotraditionaltheoryoftortlaw,compensationfordamagesis
basedonthedeterminationofwhowasatfaultandtowhatextent.Butthe
practiceofoilspilclaimshowedthetraditionalfaultsystemwasoutofdate,so
IMOadoptedno-faultliability,i.e.thedoctrineofstrictliability,inCLC1969.
Underno-faultsystem,itistheonewhobringthepolutionthatshaltakethe
responsibility,regardlessoftheshipownerisatfault.Meanwhile,italsopro-
videstherulesoflimitationofliabilityandcompulsoryinsuranceforshipown-
er.Therefore,thelossarisingfromoilspilisoftengreaterthanthecompensa-
tion.Forexample,Supertanker ‘ExxonValdez’hitBlighReefinPrince
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EdwardSoundandspiledmorethan11miliongalonsofcrudeoilonMarch,
1989.ThetotalcostsofExxonValdez,includingbothcleanupandalso“fines,
penaltiesandclaimssettlements,”ranasmuchas$8bilionUSD.Butthea-
mountsofcompensationwilnotmorethan60milionUSDunderCLC1969①.
Sincethemid20thcentury,the“poluterpays”principlecameintobeing.
Thisprincipleobligesthepoluterto“bearthecostsofmeasurestoreducepol-
lutiondecideduponbypublicauthoritiestoensurethattheenvironmentisin
anacceptablestate.”②Ifthisprincipleisnotappliedtocovering,thecostsof
restorationofenvironmentaldamage,eithertheenvironmentremainsun-re-
storedortheState,andultimatelythetaxpayer,hastopayforit.Therefore,a
firstobjectiveistomakethepoluterandthebenefiterliableforthedamagehe
hascaused.Ifpolutersneedtopayfordamagecaused,theywilcutbackpolu-
tionuptothepointwherethemarginalcostofabatementexceedsthecompen-
sationavoided.Thus,environmentalliabilityresultsinpreventionofdamage
andininternalizationofenvironmentalcosts.Liabilitymayalsoleadtotheap-
plicationofmoreprecaution,resultinginavoidanceofriskanddamage,aswel
asitmayencourageinvestmentinR&Dforimprovingknowledgeandtechnol-
ogies.”③
Baseduponthecolectiveprincipleandthe“benefiterpays”principle,IMO
formulatedInternationalFundforCompensationforOilPolutionDamage.
Nowadays,morethan90%oilcompaniescontributeforthepaymentofsupple-
mentarycompensationthroughthe1992IOPCFund.
2.AfinancialFeasibilityonEstablishingtheSpecialFundContributedbythe
OilCargoOwners
ComparingtotherapiddevelopmentofshippingindustryinChina,oilspil
emergencyresponsesystemhaslaggedfarbehindandcannotmeettheneedsof
thecurrentsituation.Somegovernmentalagencies,likeMinistryofTransporta-
tion,NationalDevelopmentandReformCommission,MinistryofFinance,State
EnvironmentalProtectionAdministration,MinistryofMinistryofForeignAf-
fairs,MinistryofAgricultureandespecialyMaritimeSafetyAdministration,
madealotofefforttoestablishadomesticoilpolutioncompensationfund.Ac-
cordingtothedraftofRegulationonColectionandUseOilPolutionDamage
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Fund,whichpreparedbyMinistryofFinanceandMinistryofTransportation,
thefundwilbefoundedthroughimposingleviesCNY0.3pertononpersis-
tentoilcargoowners.ChinaPetrochemicalCorporation(SINOPEC)andChina
NationalPetroleumCorporation(CNPC)aretwolargestoilcargoreceivers,
80%ofoilcargoesbelongtothem.①ThatalsomeansSinopec,CNPCandChi-
naNationalOffshoreOilCorporation(CNOOC)wilbegreatcontributorsto
thespecialfund.Accordingtothestatistic,Sinopecrecordedtotalamountprof-
itofoverCNY133.3bilionin2005andCNY185.7bilionin2006.Thenet
profitofthefirsthalfyearof2009wasCNY33.19biliondespiteoftheeco-
nomiccrisis.ThenetprofitofSINOPECwasCNY39.6bilionin2005.In
2009,thefivemajoroilcompanies,CNPC,SINOPEC,CNOOC,SINOCHEM,
SHAANXIYANCHANGPETROLEUM,recordedrevenuesofCNY3.12tril-
lionfrommainbusiness,adecreaseof5.6%comparedwiththetotalprofitof
CNY268.042bilionin2008.②In2008,Chinaimportedabout200miliontons
ofoil.Ifwesetthisamountforcalculationbasis,oilimportersneedtopayCNY
57milionperyearascompensationfund.③In2009,Chinaimported218.885
miliontonsofoil,sotheoilimportersshalcontributeaboutCNY60mil-
lion.④IncomparisonwithUSA,theemergencyresponseamountedfundto50
milionU.S.dolars,itisabout1/20ofthetotaloilpolutionTrustFundwith
1bilionU.S.dolars.Obviously,itmayhavesomenegativeimpacttooilcargo
owners,butitisnotdifficultforthem.
Ⅲ.TheConceptionofEstablishingaSpecialFundforE-
mergencyResponsetoShipboardOilSpilage
  Oilspilemergencyresponseisapositivemeasuretakentocopewithship
oilspil.Thespecialfundofoilspilemergencyresponseisessentialyaportion
oftheOilPolutionCompensationFundappropriatedspecialyforthepurpose
ofprovidingmoreeffectivefinancialsecurityforoilspilemergencyresponse.
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Therefore,thespecialfundforoilspilemergencyresponsemechanismisclose-
lyrelatedtotheOilPolutionCompensationFund.
Thefund-guaranteesystemproposedhereinforemergencyresponsemech-
anismtodealwithshipboardoilspilconsistsofthesourcesoffund,itsadmin-
istrationandpayment,etc.
A.TheRaisingoftheSpecialFundforOilSpilEmergencyResponseMechanism
andItsCoverage
1.TheDiversifiedFund-raising
Specialfundforoilspilemergencyresponseisderivedfromthesame
sourcesasistheshipoilpolutioncompensationfund,thustoraisethefund,a
widerangeoffinancingmechanismsisdesirable.Soitwilbesharedbymore
thanoneparty.Themainsourcesoffundinclude:
Theoilcargoownersareresponsiblefortheshipmentofthepetroleumby
sea.Asmentionedearlier,theimpositionontheownersisnotonlyjustifiable
legalybutalsofeasibleininternationalpractice.Thecontributionfromtheoil
cargoownersshouldcomprisethemainsourcesofthespecialfund.Inthecom-
pensationmadebytheInternationalOilPolutionCompensationFundafterthe
emergencyresponse,thefundmainlycomesfromthecontributionsfromtheoil
companiesbywayofcontractingstates,whoreceivethecontributions.Theoil
spilemergencyresponsefundinUnitedStatesismainlyappropriatedfromthe
specifiedamountoftaxleviedontheoilimportedandproducedathome,5%
perbarrel;Canadaraisesitsemergencyfundbyimposing15centspermetric
tononthepetrolimportedbysea.Therefore,folowingtheinternationalprac-
tice,wecansetupspecificcriteriatolevytaxontheoilcargoownersandtheir
agentstoraisethespecialfundofoilspilemergencyresponsebyreceivingthe
contributioninthewatersofourjurisdiction.Theoilcargoownersandtheira-
gentstobeleviedtaxonhereincludethoseshippersistentoilsupplies(inclu-
dingcrudeoil,fueloil,heavydieseloilandlubricantoil,andotherpersistent
hydrocarbonmineraloil)bysea.Thecriteriaofcontributionslieswithrelevant
authoritiesbasedontheactualsituationofourcountry.Somescholarsalsopro-
posedthatthespecialfundofshipoilspilemergencyincludenotonlytaxfrom
maritimetransport,butalsocontributionsoftheshipownersandtheiragents
ofinlandshipping.Atthe2005nationalconferenceofthemarinesystemon
polution-preventionandrisk-management,LiuGongchen,DeputySecretaryof
theChineseMaritimeSafetyAdministration,numbereditamongthechieftasks
of2005-2006tostrengthenpreventionofrisksininlandrivertransportation
andtoeffectivelyexercisethemaritimesupervisoryfunctions.AccordingtoAr-
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ticle40oftheRegulationsforPreventionandControlofInlandWaterPolu-
tionfromShips(comingintoforcefromJanuary1,2006),“oiltankersof150
grosstonnageandabove,theoilbargeof400grosstonnageandaboveandnon-
oiltankers,non-oilbarge’steamshalholdapprovedbythemaritimeadminis-
tration‘ShipboardOilPolutionEmergencyPlan.’Oiltankerslessthan150
tonnageneedtomakeoilpolutionemergencyplan.”AndaccordingtoArticle
30oftheWaterPolutionControlActofthePRC (comingintoforcefrom
March20,2000),“Ships,duetoaccident,havingcausedormaycausewater
polution,maritimeadministrationauthoritiesshalorganizeforcedorcompul-
sorytowingandsalvageClear.Expendituresensuedthereforeshouldbeborne
bytheshipaccident.”Inotherwords,theinlandwatersshipsfalunderthe
managementofthemaritimeauthorities,andtheoilspilcontingencyplansare
alsoobligatory,hencetheprincipleistherethatthepoluterpaysfortheemer-
gencyresponse.Atpresent,Chinahasatotalof1497oiltankersondomestic
routeswithacapacityof7.236miliondwt;inlandoiltankerTotal3750,capac-
itywas1.737miliondwt.① Withoiltransportationincreasinglyimplemented
throughpipelinesinChina,inlandwatertransportationofoildiminishesyear
byyear.However,therearestilchancesofoilspilinthecourseofinlandwa-
tertransportation.Althoughtheproportionofinlandwatertransportationis
relativelysmalandthereisnolawsgoverningmattersofcontributions,weap-
proveoftheideathatoilshippersofinlandwatertransportationshouldbein-
cludedinraisingcontributions,consideringthattheemergencyresponseisalso
necessaryshouldtherebeanyoilspilageoranydetrimentaleffectontheeco-
logicalenvironmentcausedbytheoilcargoowners.
Financialgrantfromthestatecomprisespartoftheinitialfund.Grant
fromgovernmentprovidessubstantialsupporttotheShipOilSpil Response
Fund(SOSRF)asaspecialnationalfund.Thewayofraisingfundmodelsthat
oftheUnitedStates,whichloanedtotheOilSpilLiabilityTrustFundwhen
thefundwasestablished.Theestablishmentandimprovementofthedomestic
oilspilageemergencyresponsewithgovernment’sgranthasbeenimplemented
inLiaoning,Shenzhenandotherplacesandhasproducedgoodresult.TheMar-
itimeSafetyAdministrationofLiaoningProvinceappliedtotheprovincialgov-
ernment,andobtainedthelatter’sapprovaltosetupa“specialmaritimesearch
andrescuefund”.Accordingtotheapplication,from2005theprovincialgov-
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ernmentgrantsCNY1milioneachyeartothefund.Thisfundisdesignedto
awardthenon-professionalrescueorganizationsthatstandoutthereliefeffort.
Italsocoverstheoilspilemergencyresponse.①Inasimilarvein,Shenzhen
liststhefundsforsearchandrescueatseaandpolution-preventioninthegen-
eralbudget.Assuch,themunicipalgovernmentalocates6milioneachyearfor
marinepolution-preventionandemergencyresponseatsea.②
ThepurposeofsettingupaSOSRFistoprovidefinancialguaranteefor
theemergencyresponsetoshipoilspilage.Folowingtheprincipleofcolective
burden,thecostsandexpensesofenvironmentaldamageshouldbebornebyal
thepolutersofthesametype,whichoriginatedfromenvironmentaldamage
compensationpractices,theliabilityofpolutioncausedbyshipoilspilage
shouldbeundertakenbyaltheoilcargoownersthatfalwithinthescopeof
theoilspilemergencyresponse.Atthesametime,theprevailingcriteriaoflia-
bilitydealingwithoilpolutioncausedbyoilspilageisstrictliability,there-
fore,alliableshipownersshalbeartheobligationtopaycontributionstothe
specialfund.Inthelightofthecompulsoryinsurancesystemregardingthecivil
liabilityinoilpolution,thecontributionsshipownersundertakecanbedrawn
fromtheinsurancepremiumstheshipownersinsuredagainstoilpolution
damage.Theshipownerswilnotbareanyotherliabilities.Thereareother
waysofraisingthefund:a)thecompensationfundsfromthepartythatisre-
sponsiblefortheoilspilage.Accordingtotheprinciplethatpoluterunder-
takesliability,theadministrationofficeofoilspilemergencyresponsefundcan
makepaymentfirstandlateronmakeclaimtothepolutersforcompensation;
b)penalty.Alshipsfailingtocoveroilpolutionliabilityinsurancewilbeim-
posedonafine,andthisfinecanbetransferredtothefund;c)theprofitfrom
theoperationofthefund(interest,forexample).Underproperadministration,
thefundcanbringsomeprofitfrominvestment.Anothersourceofthefundis
publiccontribution.Sincethespecialfundforoilspilemergencyresponseis
forthepublicinterest,publiccontributionsarealsoaneffectivesourceof
funds.
Publicdonationshavespecialsignificancetothefund-raising.Dalian,a
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DuChuan,Chinahasestablishedemergencyresponsesysteminvolvedinpolutionprob-
lemsandrelatedmeasures,shippolutionpreventionandregionalcooperationinhigh-tech
Conferenceandthefirst“portofCup”shippolutionpreventionBestPaperAwardwin-
ningpaperalbum,2003.
northerncityinChina,establishedaspecialfundforoilspilageemergencyre-
gardingunknownshippersin2007.Thisfund(totaledCNY2.51milion)com-
prisesvoluntarydonationsfrom48organizationsrelatedtoships.ByJune
2008,Dalianhascopedwith6casesofemergenciescausedbyunknownre-
sourceswiththisfund.Dalian’sexamplesufficientlyembodiestheefficacyof
theOilSpilEmergencyResponseFund.Donationsoutofpublicinterestrepre-
sentthepublic’sawarenessofenvironmentalprotection,ontheonehand;they
alsoplayaverysignificantroleinoilspilageemergencyresponse,especialyin
thecaseofoilspilagecausedbyunknownresources,ontheotherhand.
Dalian’spracticeiluminatesthewayforustoraisetheSpecialFundofShip
OilSpilResponse,thatis,donationsfromthepublicmaycompriseasignificant
source.
2.TheCoverageofShipOilSpilEmergencyResponseSpecialFund
Thefundisestablishedmainlytoprovidefundforshipoilspilageemer-
gencyresponse:monitoring,decontamination,andrewards,ontheonehand;it
alsoprovidefundfortheimprovementofshipoilspilageemergencyresponse:
purchaseoffacilities,stafftraining,theefficientfunctioningofthemechanism.
Specificaly:
First,theadvanceforoilspilemergencyresponse.AfterOilspilage,the
fundcanprovidefinancialsecurityfortheemergencyresponseactions,suchas
themonitoringoftheaffectedarea,decontamination,emergentrelief,etc.Inthe
casethattheresponsiblepartyfortheoilspilaccidentisdefinite,theexpendi-
tureintheformofadvancecanbecoveredbythepartyonrecourseaccording
tolegalprocedures.Beforeadvance,itisnecessarytoexamineandapprovethe
actionsinvolvedintheemergencyresponsetobetakeninordertoseetheyare
necessaryfortheoilspilage.
Second,thepaymentfortheoilspilageiscausedbyunknownresources.
Third,thepaymentforthereasonablecostiscausedbytheemergencyre-
sponse.Theso-caledreasonablecostincludesthecostofmeasurestakento
guardagainst,aleviate,andreducepersistentoilspil,andthedamagethese
measuresmaybringabouttothethirdparty.Thepartiesinvolvedcanhavean
accreditationbodyorthecourtoflawdeterminethereasonablecostuponthea-
greementofaltheparties.
Fourth,thenormaloperationalcostsforthefundmanagementareneeded.
B.TheConceptoftheManagementoftheSpecialFundoftheOilSpilEmergen-
cyResponse
  Consideringtheconnectionbetweenthespecialfundforshipoilspile-
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mergencyresponseandtheOilPolutionCompensationFundtobeestablished
inChina,andtheInternationalOilPolutionCompensationFund,whichChina
mayenterintoinfuture,themanagementofourspecialfundforoilspilemer-
gencyresponsecanmodelthemanagementoftheInternationalOilPolution
CompensationFundandthatoftheOilSpilLiabilityTrustFundoftheUnited
States;orwemaysetupregulationsofmanagementinaccordancewiththe
“RegulationoftheColectionandUseofShipOilPolutionCompensation
Fund”.
1.TheManagementandUseofSpecialFundoftheOilSpilEmergencyRe-
sponse
BoththeInternationalOilPolutionCompensationFundandtheTrust
FundofOilSpilageLiabilityareestablishedunderrelevantlaws,withaspecial
managerialagency.Theyareentitledtohavetheirownrightsandobligations
sincetheyenjoythestatusofindependentlegalperson.Accordingtothepara-
graph3ofArticle5ofMarineEnvironmentProtectionLawofthePeople’sRe-
publicofChina,Thestateadministrativedepartmentofmarineaffairsshalbe
responsiblefororganizinginvestigationsandmonitoringofandexercisingsur-
veilancesoverthe marineenvironmentandconductingscientificresearch
therein;itshalalsobeinchargeofenvironmentalprotectionagainstmarine
polutiondamagecausedbyoffshoreoilexplorationandexploitationandbythe
dumpingofwastesintothesea.TheHarbourSuperintendencyAdministration
ofthePeople’sRepublicofChinashalberesponsibleforsupervising,investi-
gatinganddealingwiththedischargeofpolutantsfromvesselsandforexerci-
singsurveilanceoverthewatersoftheportareas;itshalalsobeinchargeof
environmentalprotectionagainstpolutiondamagecausedbyvessels.Accord-
ingtoArticle71ofthesamelaw,incaseoftheseaaccidentofavesselthathas
causedormaycausemajorpolutiondamagetothemarineenvironment,the
Stateadministrativedepartmentformaritimeaffairsisentitledtoadopten-
forcementmeasurestoavoidorreducethepolutiondamage.Incaseofanysea
accidenttookplaceonthehighseathathasresultedinmajorpolutiondamage
toaseaareaunderthejurisdictionofthePeople’sRepublicofChinaorincase
ofanyvesselorfacilitiesontheseathatthreatentopolutesuchseaarea,the
Stateadministrativedepartmentformaritimeaffairsisentitledtoadoptneces-
sarymeasuressufficienttocopewiththepolutionthathasactualytakenplace
ormaypossiblytakeplace.AccordingtoArticle4ofTheRegulationofthe
PreventionofRemedyofMarineEnvironmentalPolutionbyShips,theauthor-
itiesinchargeofcommunicationandtransportationofStateCouncilarein
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chargeofthepreventionandremedyofmarineenvironmentalpolutioncaused
bythenon-militaryshipsintheirrespectiveadministrativewatersandbythe
non-militaryshipsandnon-fishingshipsintheharborwaters.Maritimeadmin-
istrationauthoritiesareinchargeofthesupervisionandadministrationofthe
marineenvironmentalpolutioninaccordancewiththeprovisions.
Article19of“TheRegulationsoftheColectionandUseofShipOilPol-
lutionCompensationFund(draft)”providesthattheManagementBoardfor
OilPolutionCompensationFund,whichisestablishedbytheState,accepting
compensationissuesrelatedtotheOilPolutionCompensationFund.TheNa-
tionalManagementBoardfortheOilPolutionCompensationFundconsistsof
delegatesfromtheMinistryofTransport,MinistryofFinance,MinistryofAg-
riculture,StateEnvironmentalProtectionAdministration,StateOceanicAd-
ministration,andtherepresentativesoftheoilownerswhocontributetothe
OilPolutionFund.ItisaffiliatedtotheMinistryoftransportation.TheBoard
hasanExecutiveCommitteeandaSecretariatresponsibleforroutineaffairs.
TheSecretariatisaffiliatedtotheMaritimeSafetyAdministrationofChina.
Themanagementanduseofthespecialfundforoilspilemergencyre-
sponsecanbeperformedinaccordancewiththestipulationsinTheRegulations
oftheColectionandUseofShipOilPolutionCompensationFund(draft).
ThemanagementofitsusecantakeexampleofthepracticesoftheUnited
States.Thatis,settingupanationalcenteroftheoilspilemergencyresponse,
establishingofficesbyinvolvingthemarinetransportdepartmentandenviron-
mentprotectiondepartmentasitsstandingorganizationinrespectivemarine
regiontodealwithoilspilage,definingthedivisionofpowerandresponsibility
forcentersofallevels,enhancingcommunicationandcoordination.Incaseof
oilspilage,theseofficeswilactpromptlytocommunicateandcoordinatewith
eachothertofacilitatetheoilspilageemergencyresponse.
2.ManagementandLegalStatusoftheOilSpilEmergencyResponseSpecial
Fund
SpecialFundforShipOilSpilResponsecan,takingexampleoftheprac-
ticeoftheUnitedStates,establishamanagementcenterformarineoilspilage
emergencyresponsefundintheMarineSafetyAdministrationofChinaand
grantitwiththestatusoflegalperson.Thiscenterisspecificalyresponsible
forthecolectionandtheuseofthefund.Thecenterisentitledtothecolection
anddisposalofcontributions.Itcanalsoopenlegalproceedingsasaparty.
Asaspecialfund,theCenterreceivessupervisionfromtheMinistryofFi-
nanceandtheMinistryoftransport.TheGeneralAssemblyhasthesupreme
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power,includingbeingresponsibleforthemanagementofthecontributions,
decidingthequotaofcontribution,colectinganddisposingthecontributions.
TheGeneralAssemblyenlistsdelegatesfromtheMinistryofFinance,Ministry
ofAgriculture,StateEnvironmentalProtectionAdministration,StateOceanic
Administration,andtherepresentativesoftheownerswhocontributetothe
fund.ItsmembersareelectedbytheGeneralAssembly.Secretariatisthe
standingdepartmentdealingwiththeroutineworkoftheFund.Itsmainduty
istoraisefundsonbehalfoftheEmergencyResponseFundaccordingtothe
fund-raisingplan,andpaythefeesinvolvedintheemergencyresponseaccord-
ingtothecoverageoftheFund.Additionaly,italsoisresponsibleforcoordi-
natingmarinesecuritydepartmentsofdifferentregionstotakeactionincaseof
emergencies.SincetheShipOilSpilResponseFundisgrantedwiththestatus
oflegalperson,itcanbearmaterialresponsibilityforitsownobligationswith
itsownpropertyandparticipateinlegalproceedingsinitsownname.
C.TheApplicationforSpecialFundofOilSpil EmergencyResponseandthe
Payment
1.TheProcedureDesignfortheApplicationforSpecialFundofOilSpilE-
mergencyResponseMechanism
Theproceduralprovisionsofalegalinstitutionarethesafeguardofthe
implementationofsubstantiveprovisions.Onlyinaccordancewithstatutory
procedurescanthefundsystembeimplementedopenlyandjustly.TheOilPol-
lutionActof1990(referredtoasOPA1990)oftheUnitedStatesinprinciple
providesproceduresformakingclaimstothefund.Italsosetthetimelimitof3
yearsofmakingclaimsfordecontaminationanddamage.TheU.S.coastguard
hasformulatedaGuidebooktoMakeClaimsbasedontheOilPolutionActof
1990.TheRegulationsoftheColectionandUseofShipOilPolutionCompen-
sationFund(draft)ofChinajustprovidesroughlythattheorganizationsand
individualseligibleforindemnityorthecompensationconditionscanapplyto
theFundManagementCommitteeinwrittenformtomakeaclaim,which,after
acceptingtheapplication,shalformapaneltoexamineandverifytheclaimi-
temsanddeterminethespecificamountofcompensation.Italsoprovidesthe
timelimitationforclaimstoOilPolutionFundwhichisthreeyears.①
Therefore,regardingthemanagementofthespecialfundforemergencyre-
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proachtoimprovetheproposeduseof“containing”,ChinaMaritimeLaw,January,
2008,p.302.
sponsemechanism,wecanconsulttheaforementionedpracticeoftheUnited
States,thatis,wefirstlystipulatetheprinciplesastotheproceduresforthe
useofoilspilemergencyresponsefund.Secondly,weauthorizerelevantde-
partmentsundertheStateCounciljointlytoformulatetheprocedures,orau-
thorizethemaritimeadministrativeauthoritiestoformulatetheprocedures.
TheprocedureswilcomeintoforceupontheapprovaloftheStateCouncil.
TheProceduresofusingfundcanbeformulatedseparatelybasedonthediffer-
entprojects.① Theproceduredesignfortheadvanceofthespecialfundfor
clean-upcostsincludesthefolowing:
Regardingthescopeofaccidentsforwhichadvanceisapplicable,thefirst
thingtodoistoarticulatethatthespecialscopewheretheFundisapplicable.
ThespatialcoveragewheretheFundisapplicableisthewatersunderChina’s
jurisdiction,includingtheterritorialsea,exclusiveeconomiczoneandinnerwa-
ter.Secondly,theadvanceisalsoapplicabletotheoilspilagedamagescaused
byshipperscarryingcrudeoilandfueloil.Finaly,theadvanceisapplicableto
claimswithinthejurisdictionofthecourtsofChinatowhichChineselawsap-
ply.
Regardingthescopeofapplicantsforadvance,therighttoapplyforad-
vancecanbeentrustedtotheofficeofoilspilagepreventionandresponsein
ordertoensurethefund’snormaloperation.Thetimelimitoftheapplication
canbedefinedwiththeperiodaftertheoilspilagetakesplaceandbeforecom-
pensationismadeconsideringthefunctionalaspectsoftheadvance.Thedata
anapplicantshalsubmitintheapplicationincludethetimeoftheaccident,the
location,theshipsinvolved,typesofoilthatisresponsibleforthepolution
damage,thedegreeandrangeofthepolution,thesumtobeapplied,etc.The
FundManagementCenter’sinvestigationoftheaccident,theresultofthere-
viewofthedataofapplicationcanbedonebytherelatedpanelsappointedby
theCenterandinformtheapplicantsoftheresultinwrittenform.Thepayment
andsettlementoftheadvanceiscarriedoutinaccordancewiththerulesand
regulationsofthefinancialmanagementandunderthesupervisionofauditde-
partments.Inaddition,theproceduresshouldbemadeexplicitanddefiniteasto
theapplicant’srightofreconsiderationwhenhisapplicationisdeniedandthe
contractoftheright-transferagreementbetweenthefundmanagementcenter
512
OntheEstablishmentofaFundGuaranteeSystemforEmergency
ResponseMechanismtoShipboardOilSpilinChina
① HuZhengliang,EstablishmentofOilPolutionCompensationFundofthelegalissues,
VisitingdateonMarch9,2010,athttp://smuiml.shmtu.edu.cn/comments.php? act=
show&id=104.
ChinaOceansLawReview (2010Number1)
andclaimant.
Thepaymentprocedureofthecompensationofthespecialfundincludes
thefolowing:
Thescopeoftheclaimant:thevictimsofoilpolutionaccidentsoccurring
inwatersunderChina’sjurisdiction,includingthenationalorlocalgovern-
ments,individuals,corporations,amongothers.Thetimelimitoftheclaim:con-
sultingthepracticeofdomesticandinternationalregulations,wemaysetthe
timelimitoftheclaimforthreeyears.EnvironmentalProtectionLawofPRC
stipulatesthatthetimelimitforfilinganactionforenvironmentalpolution
compensationisthreeyearsfromthedateonwhichthepartyknowsorshould
haveknownthepolutiondamage.ThetimelimittheInternationalOilPolu-
tionCompensationFundstipulatesfortheclaimsforoilpolutionincidentsis
alsothreeyears.Theclaimletterandevidencesubmittedbytheclaimant:the
documentspresentfactsindetaileddata;theevidenceforclaimshouldbeatta-
chedwithinvoices,bilsandotherfinancialdocuments.Theinvestigationofthe
accidentandtheassessmentofthedamageconductedbytheCenter:theinves-
tigationandassessmentshouldbeconductedinaccordancewiththedatasub-
mittedforclaim.Resolutionsofacceptanceordenialofclaimforcompensation:
theclaimantshalbeinformedoftheresolutionofacceptanceordenialinwrit-
tenform.Whentheclaimantrefusedtoacceptcompensationdecisions,heor
shehastherighttofilealawsuit.
Theapprovalproceduresforapplicationforfundtoimproveoilspilre-
sponsecapabilitycanbelimitedtothefundmanagementcenterandtheoffice
ofoilspilpreventionandresponse.Theofficeofoilspilpreventionandre-
sponsecanregularlyapplytothefundmanagementcenterforsuchfund.Ac-
cordingtotheactualdemandforfacilitiesforcapacity-building,teamconstruc-
tion,andoperationoftheorganizations,theofficeshouldalsoformulatethe
qualificationsofapplicants,thetimelimitfortheapplication,andthedatatobe
submittedbytheapplicationandapplicant,alofwhichshouldbepresentedto
theCenterforapproval.Thefundmanagementcenterinformsoftheofficeand
preventionandresponseoftheexaminationandsupplementationofthedataof
theapplication,thenotificationofreviewresult;italsotransfersthepaymentof
theexpenditurestotheoffice.
2.ThePaymentProcedureoftheSpecialFundforShipboardOilSpilage
Themodesofpaymentdependonthepurposesoffundtobeusedfor.For
emergencyoperations,theFundshouldprovideadvancetotheorganizationsin-
volvedintheemergencyresponseforsalvation,supervision,disposal,etc.As
612
forcapitalusedintakingpreventivemeasures,reducing,controlingandremo-
vingoilcontamination,theorganizationinvolvedinrelevantresponsesapplyto
theFundforcompensationandtheFundshalconfirmtheamountandmake
paymentaftergoingthroughrelatedprocedures.Forthecostinputandtheap-
plicationsforreasonableclaim,theFundshalconfirmtheamountandmake
paymentafterformingapaneltoreviewaltheitemsinvolvedinthecostinput
andintheapplications.
Sincethetotalamountofthespecialfundforoilspilageemergencyre-
sponseislimited,itisnecessarytosetalimittotheamountoffundinsingle
use.①FromtheInternationalOilPolutionCompensationFundandtheU.S.
OilPolutionTrustFund,wecanfindthereisaprovisionconcerningthea-
mountoffundtobeusedasingletime,andtheFundhassubrogationright.②
TheirpracticeismuchthesameastheprovisionsintheMarineLawconcerning
theshipsengagedininternationalmaritimetransportation.Underthedraftof
theregulation,theupperlimitofcompensationisCNY50milionforonesingle
accidentoilpolution.Otherwise,amajoroilpolutionaccidentwilclaimthe
fulamountoftheFund.
Fromthedataoftheaccidentsoccurredinrecentyears,thereisasignifi-
cantincreaseinamountintermsofasinglevessel.Takethe2004PearlRiver
oilspilageforexample.Onlytheclean-upexpenditureswereasmuchasCNY
10.6milion.Instipulatingthelimittotheamountofcompensationintheuse
ofspecialfund,China’snationalconditionsmustbetakenintoconsideration.It
shalbeneithertoohighnortoolow.Toohigh,itwilburdenthecontributors;
toolowitwilnotbeeffective.
ThesubrogationoftheInternationalpolutiondamagecompensationfund
islaiddownintheprovisionofArticle9,CLC1992.Thisarticlestipulatesthat
theFundshalacquirebywayofsubrogationtherightofthepayeethatthe
ownerorguarantorofshipenjoysinaccordancewiththeLiabilityConvention.
OPA1990ofU.S.alsolaiddownthesubrogation:thepaymentofcompensa-
tionordebtoftheOilPolutionLiabilityTrustFundentrusttheU.S.govern-
mentthesubrogationoftheclaimantsorStatestoaccesstheresponsibleparty
torecoverthepayment.Consultingtheabovementionedpractices,wemayalso
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Specialfundofoilspilemergencyresponseiseffectivesecuritymeasures,butnotapana-
cea.Thisprovisionismainlytoavoidtheconditionthatsingle-usecreditmorethantheto-
talfundwilresultinnofundstooperatethefund.
Thesubrogationrightisacivilright,differentfromthepriority.Theprioritydoesnot
shiftwithtransferofthesubrogationright.
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providetherightofsubrogationintheSpecialFundofShipOilSpilResponse.
TherightofSubrogationisentrustedtomanagementcenterofshipoilspile-
mergencyresponse,thatis,theFundacquires,throughsubrogation,thepayee’s
righttoclaimtotheresponsibleparty,oritsliabilityinsurer,orotherfinancial
guarantor.
Inshort,thespecialfundofoilspilemergencyresponsemechanismswil
beaninnovationinourmarineenvironmentalprotectionandoilspilemergency
response.Thepurposeofthefundliesnotinitsestablishment,butinitsbenign
operation.Onlybyconsultingmatureinternationalexperienceinconjunction
withChina’sactualsituationcanChinafulfilherintentioninestablishingof
thefund,andgetwelpreparedfortheconnectionwiththeworldinthefuture.
Aspracticehasproved,toachieveagoodlegalsystem,notonlyisthescientific
designofthesystemnecessarywhenitisinconception,butalsoaconstantre-
fectionandsummaryisnecessarywhenitisputintopractice.Additionaly,the
systemshouldbeamendedtoworkbetterintimewhentheactualcircum-
stancesunderwhichthesystemfunctionschange.①
(SeniorEditor:ZHENGZhi-hua
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